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e ' Ag requirved in section & {X) of the irvitration Blﬂﬁ:z@.,

- - - your Sacretary raports regarding Case No, 1401, - -
Serogeing Grain Company, Mlnneapnlls, Mimnsasotay-C -
Flainbiff snd Checkarboard Blewstor Gompesny, Buffdio,
K. Y., Defendent. This ¢ase concgrzs.a oppiesol agh-
nlizdad on ¥arech 18, 1344, by which the plaiablff por-
chased from the defendent 500 tons of Cansdian fing-
ground harisy at $55.40 por tom delivered Minngapnlis,
Mint,, to be shipped dueicg Mareh, April and Ney, 1944,
ag . B. cars and expori permits were aveilable. - The
tefendant delivered B toms of the commodity durixg the
sonkract pericd and the case pertaing $o the 8§20 tons
which weye net ghipped. After beivg aotified by .
defendant on May 18, 1944, the pleintiff atboupied to

its sales, The Ceresl By-Products Cos, Chieago, I11.,
actaed as brokerg In the transootion, which wag covered
by ite comfirmation. With regard io the terms

‘pf the beoker*s confirmaiion, ng gomparedfo the
suntrast which both pleiniiff end dofondant sgres
supsrsedes the confirmation, . thp. confirsation stated
"geatbored as U, H. cars and export permits are availabial,
whersas tie comtract omitted the word “scattered" ag

E. B. Glilstte " indicated above. Ths crux of the case revglves sround
Chalywan, Cumniihew oa the'qﬁestiﬁn ag 4o whether or not the above qualifying
drbitration ﬂppaal& words ia ths ccntxact mde Lt yantizag@nt azzd conditional

purchsges fine ground bariey on the apen maviked o Tolfily

L3

The majority cf‘ the arhltratzﬂn cam&ttee feound in f&var of the :pflamtlff o tha basig

thet the tern “seatbtered ae U.9. oore opd sxport permits are available’, was 00t & oot-

dition qualifying termination of the contract, rether it wersly sanctioned and approved

of shlipmente ot any date within the periocd of tha contrach-~ that is, the defendant as
gollers were privileged under the terms of the contract to fulfill its sale, in whola
or in part, onany day during March, dpril apd Hay. If it wag intendad that the havw
was to e used 88 a determination as to whether Hr not the contract would bte fulfilled,
then the gpecifisd period of ashipments, March, April aad May, wouléd have meant nothingﬁ
The rajorisy further held that for a considerable period of somirant time pernits
wars belng isswed, and in view of the fact thet the defendant was privileged to flfill
the contract within say pariod of the stipalated tiwe, the defendant shonld not 7;)9 . ]
excused from failing 0 make delivery even thomgh durmg & part of the perlod -~
export pernits were nod svallsble. The majority directed that the f21) elaim of tHe

»

plaintiff for $5,156,13, plug interest, be awardad to it. The sum of $6,165.13 Tepre~

gends the difference “‘aetwean the price paid by the defendant for fine-gzrousd barley.

on the warkt st Bimeezpolis, Chicago and B%. Louls and the price of Canadian fine-

ground beriey as stated in the dontrast. The plaintiff 4id nod purc;hase on tha open
market all the quantity of 520 tons mndelivered on the contract, asd in determining

the amount of its clalmw, it did adjust 1‘3]:1& ~eslain ecuitably to raflent the Trice of the

barley, as stated in the contract, :

fhe minority held for the defendant basing his decigion on the exiatence of & goni-
ditionnl contract, which condition was that the contract conld ouly ba fulfllled ss
garyg end permits for shipping the fing-ground berley from Cavade, Warse availsble,
The winority Toarther believed The evidence submitted by the defendant that. .
export permits were not ohitainable in sufficismt quantity to enable defendant to ghip
the fnll 80C tons. In addition, st the time of the contract shipments of grain and
fesd from Canads were restricted and the plaintiff must have bestt awaps c:vf that faagt
wnich might affect delivery.
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The defendant, acting in sccordance with the arbitration rules, appealed the case,
whick waa then censidered by the Committes on Arbiiration Appesls, Mr. Frank =,
Zillette, Chairman, Gillette Grain Co., Nashvillas, Tern., The Gommittes om
- &rbltration ﬁppaala reversed the decisiom of the Arbitrasion Commities and swarded
its declsion in favor of the dafenda.nt The conclugsions of the Committee on Arbiira-
tion Lppsals follow: g _ ,

Wihat the contracht was sonditional upon the avallability of
gxport permits from Canada, a condition commen to such con-
troese Ffor Carpdisn grain, znd impliled in this particulor
pontract, vig:; SEIFMENT MARCH-APRIL-MAY AS ¥. 3. CARB ARD
[JEXPORT PERMITS ARE AVAITABLE, Whe¢n a Comadian export pexmis
"hag pnge been ipsued, 14 is gmd for shipment st sny $ime, Ths
ghove gualifisation as to fime of shipment depending upon
availability of export permits, plearly indicates, thereforsg,
shat both plaintlff and defendant undergtood theat the export
pereita were not already available, tut nust subseguently e
obtained. This baing Srue, there was nod only the questdon of
ghen permits might he obiained, but whether they might be

. ahtalnﬂd at &lll

T

"Ganadisn export pormits were available fo'a Canadian -
exporbter only-afjer & corresponding sala for sxport had been
mada. The defendant mads such s purchese on the same date o8
the contract involved, and on the game terms. The Canadian
Wheat Board lssued expord permits for limited quantities of
ground Barley after Harch 18, 1944, -the dats of the comtract,
but enly for 20 percent of the defendant's purchesss. No
permite wars lsaned after Apeil 1Y, 1944, sud the defendsnt
hed no posslibility of recalving f‘arhher deliveries agoingt
bis purchays vontracta. ,

"rhat the plaiatiff was witheout his righit to "buy in’
dmericar Ground Barley for defendant's account to complete
the gontracth. The contract plainly stipuisted FINE GROUND
CARADTAN HUMBEE ONE FEED BARLEY MEAL, based on a fluctwating
equalization fee and application of Awerican Ground Barley
was not contémpliated.”

The plaintiff, followlng the decision of the Jommitées on Arbitration Appsals, aﬁkefi
for recoraideration of the dseision. The abtorney for this National Aasociation r;zled
that wnder $he Arbitration Rules thers was ne further provision for appeal bubt as
requested by the plaintift, the case sould be reconsidered by the fommittes on 2
Avbitration Appeals upon the submiébal of o petition by the plaintiff, with recom- -
mendations for reconalderstion. The pesition submitted was reconsidered by the ;
Gvatta& on Avbiiration Appeals whick, after carsfnl conslderation, reaffirmed ite

nditg for tha defendant,

MENBRERSHI® PROGRESS

AFFLY,
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